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EXECUTIVE SUMMARY

The Internal Audit Department has concluded the Economic Development — 380 Agreement Monitoring
Audit. Based on the results of the audit, five findings were identified. The findings are considered
significant in nature due to internal control breakdowns and violations of City Policy.

Listed below is a summary of the findings identified in this report:

1.

Revisions have been made to the 2021 City of El Paso Economic Incentives Policy that have a
significant effect on the evaluation of Incentive Agreement applicants and the reporting of
incentives to City Council. Revisions were made to the current 2021 Incentives Policy to remove
requirements included on the previous 2015 Incentives Policy.

Economic & International Development is not performing a financial analysis of all 380 Agreement
Incentive applicants. Six (6) out of seven (7) 380 Agreement files reviewed (85.72%) did not
contain documentation providing evidence of financial stability of the business to complete the
project as required by the Economic Incentives Policy.

Economic & International Development (ED) is not providing City Council with a true
representation of the dollar amount of all incentives provided to 380 Agreement Recipients and not
reporting on actual job counts for each project. ED reported to City Council a total of $5,344,991.00
in “Incentives Paid to Date (PDT)” for five (5) agreements reviewed. The PDT amount did not
include waivers and reimbursements totaling $1,221,967.29. The total amount of incentives for the
five (5) Agreements should have been reported as $6,566,958.29.

Economic & International Development is not adhering to the Economic <& International

Development Department Incentive Agreement Contract Compliance Policies and Procedures in

the following areas:

e Tracking and updating “key dates” for 380 Agreements on ED’s monitoring Excel spreadsheet.

e Documenting deadline extensions for incentive reimbursement requests to recipients.

e Processing incentive payments per the deadlines specified in each 380 Agreement. Three (3)
out of five (5) reimbursement requests (60%) were paid by ED staff two (2) to five (5) months
past the processing deadline specified in each 380 Agreement.

An analysis of 115 Incentive Agreements closed as of January 24, 2024, identified four (4) 380

Agreements that received incentive payments without completing the terms of their Agreement.

e Two (2) Agreements were identified as not having a “recapture clause” and received a total of
$1,346,322.00 in incentive payments from the City of El Paso. The City was unable to seek
reimbursement of incentive payments made to the two (2) recipients. One (1) recipient
withdrew from the Agreement and one (1) recipient defaulted on the Agreement.

e One (1) Agreement was identified as having a “recapture clause” and received a total of
$1,426,018.00 in incentive payments from the City. The Agreement’s “recapture clause” only
applied if the recipient did not “substantially complete the work on any component in
accordance with the timeline outlined in the Development Agreement.” The recipient withdrew
from their Agreement and was only reimbursed for the components completed.

e One (1) Agreement was identified as having a “recapture clause” and recourse was taken by the
City to collect the incentive payment of $1,043.33 from the recipient.

For a detailed explanation of the findings, please refer to the body of this Audit Report.

1



City of El Paso
Internal Audit Department
Economic Development — 380 Agreement Monitoring Audit A2023-07

BACKGROUND

At the request of the Financial Oversight and Audit Committee, the Internal Audit Department
conducted an Audit of the City of El Paso Chapter 380 Economic Development Program.

Chapter 380 of the Texas Local Government Code authorizes municipalities to offer incentives
designed to promote economic development such as commercial and retail projects. It authorizes
offering loans, grants of City funds, services at little or no cost in order to promote state and local
economic development, and to stimulate business and commercial activity. The City of El Paso
(“The City”) provides Incentive Agreements for projects that will result in a net increase or retention
of jobs, will add to the tax base, or will improve the economic welfare of the residents and
businesses of the City of El Paso.

The City’s Incentive Agreements include Chapter 380 Economic Development Agreements,
Chapter 312 Tax Abatement Agreements, State-funded Programs, and Federally-funded Grant
programs. The City of El Paso began executing Incentive Agreements in 2006, when the City
approved the first Chapter 312 and Chapter 380 Agreements. The Economic & International
Development Department (“ED”) established a Compliance Division in 2012, which tracks and
monitors ED agreements. Since the first agreements executed in 2006, ED has executed
approximately 250 Incentive Agreements. Chapter 380 Agreements are the most utilized Incentive
Agreements by the City of El Paso. Incentives provided to 380 Agreement Recipients include:

e Fee Waivers (planning and inspection fees, ect.),

e Rebates (Texas sales tax, Hotel Occupancy Tax reimbursements, etc.),

e Tax Increment Reimbursement Zone (TIRZ) payments (reimbursement of property taxes).

Depending on each agreement, the City awards applicants with rebates based on the projects’
adherence to metrics as identified in the contract. Applicants must submit a rebate reimbursement
request to the Economic & International Development Department in order to receive the granted
rebates. Rebates can include, but are not limited to:

e Personal Property Tax Rebate, e Event Room Block Rebate,

e Real Property Tax Rebate, e Parking Rebate,

e Mixed Beverage Tax Rebate, ¢ Building Permit Fee Rebate,

e Hotel Occupancy Tax, e Sales and Use Tax Rebate

e Tax Abatement, (for construction Materials & Ground Floor),
e City Master Rebate, e Milestone Payment.

e Hotel Occupancy Tax Rebate,

As of August 23, 2023, the Economic & International Development’s City of EI Paso Incentive
Agreement Portfolio 2023-Q3 reported a total of 65 active 380 Incentive Agreements and 111
closed 380 Agreements. Twenty-one (21) of the 65 Incentive Agreements have a job component
which requires that a certain number of jobs be created and/or retained as part of the terms of the
agreement.

All Chapter 380 Agreements include a set of established metrics that the applicant must accomplish
in order to receive their incentives. The Economic & International Development Department’s
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Compliance Division is tasked with the enforcement of key metrics to ensure capital investment
and quality job commitments are being fulfilled. The City of El Paso Economic Incentives Policy
— Guidelines & Criteria — 2021 defines the financial incentives and establishes standards and
processes for implementation of the plan.

AUDIT OBJECTIVES

The objectives of the Economic Development — 380 Agreement Monitoring Audit were to:
e Determine if the Economic & International Development Department has established an
effective monitoring program to ensure that businesses and the City of El Paso comply with:
o Chapter 380 of the Texas Local Government Code and the Texas Constitution Article
III Section 52-a.,
o The City of El Paso Chapter 380 Economic Development Program guidelines,
o 380 Agreement payout terms and deliverables.
e Review and evaluate the reporting mechanism used by 380 Agreement/Incentive recipients
to report to Economic Development their deliverables or activities for each year.

AUDIT SCOPE

The scope of this audit included reviewing active 380 Agreements as of Fiscal Year 2023 and

Agreements that were closed as of Fiscal Year 2024. The following samples were selected for

review:

e Seven (7) 380 Agreements were reviewed for compliance with applicable 380 Incentive
Program Policies and Procedures:

1. Texas Tower LLC & Hotel Dulcinea LLC, 5. Schneider Electric USA, Inc.,
2. Marmaxx Operating Corp. — TJ Max, 6. United Parcel Service Inc.,
3. Mills Plaza Properties II, LP — Plaza Hotel, 7. West Star Tower LLC.
4. Mills Plaza Properties V, LP & Kress
Tunnel, LLC,

e Five (5) rebates paid to incentive recipients whose 380 Agreement included a job component
were reviewed for compliance with the terms of their respective Agreement:

1. South Shore USA, 3. Technimark LLC,
2. Hotel Sancho Panza LLC (Courtyard 4. United Parcel Service Inc.,
by Marriott Hotel), 5. Charter Communications, Inc.

e Four (4) 380 Agreements that received rebate payments from the City without completing the
terms of their Agreement and later closed, were reviewed for proper closure:

1. University of Texas at EI Paso — 2. Erives Enterprises. Inc.,
Regional Cyber and Energy Security 3. Hunt Metro 31, LLC,
Center (RCES), 4. Bemity Global, LLC.
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AUDIT METHODOLOGY

To achieve our audit objectives, we:

Conducted interviews with Economic & International Development management and staff,
Conducted a review of Economic & International Development Department’s applicable
Policies and Procedures,

Conducted a review of Economic & International Development Department’s 380 Agreement
Active Agreement Portfolio Booklet titled “City of El Paso Incentive Agreement Portfolio
2023-03,

Conducted a review of Economic & International Development’s 380 Agreement monitoring
processes,

Conducted a review of Economic & International Development’s reporting mechanisms,
Analyzed a sample of active 380 Agreement Incentive files monitored by Economic &
International Development staff,

Analyzed a sample of 380 Agreement Incentive rebates issued by Economic & International
Development staff,

Conducted an analysis of 380 Agreements in default, withdrawn, and completed.

We conducted this audit in accordance with Generally Accepted Government Auditing Standards
and the International Standards for the Professional Practice of Internal Auditing. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and conclusions based on our
audit objectives.
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SIGNIFICANT FINDINGS, RECOMMENDATIONS,
AND MANAGEMENT’S RESPONSES

The definition of a “Significant Finding” is one that has a material effect on the City of El Paso’s
financial statements, identifies an internal control breakdown, is a violation of a City procedure, or
a violation of a law and/or regulation, which the City is required to follow. Any finding not meeting
these criteria will be classified as a “Regular Finding”.

Finding 1
Economic Incentives Policy Revisions

City of El Paso Strategic Plan:
e Goal 6.12 Maintain systems integrity, compliance and business continuity.

City of El Paso Incentives Policy — Guidelines & Criteria 2015, Sections [ & V.
City of El Paso Economic Incentives Policy — Guidelines & Criteria — 2021, Sections I, IV, & IX.

The following revisions have been made to the 2021 City of El Paso Economic Incentives Policy. The
revisions have a significant effect on the evaluation of Incentive Agreement applicants and the reporting of
incentives to City Council. Revisions were made to remove requirements included on the previous 2015
Incentives Policy. The changes from the 2015 Incentives Policy to the current 2021 Incentives Policy are

shown below:

Economic Incentives Policy Revisions

financial stability
and capacity to
complete the
project

...The project MUST: #2. Include
solid evidence provided by the
business that demonstrates the
business’s financial stability and
capacity to complete the project.

Policy City of El Paso Incentives Policy | City of EI Paso Economic Incentives Policy —
Requirement for: | — Guidelines & Criteria 2015 Guidelines & Criteria 2021
Business’ e Section IV. General Criteria: | Section IV. General Criteria, Policy & Procedures:

... The project MUST: #2. Upon request, provide credible
documentation that demonstrates the business’s financial
stability and capacity to complete the project...

Council review
of Policy

Section I. Purpose:

Council has directed that this
policy be reviewed on a biennial
basis. This policy will remain in
effect until it is expressly revised
by Council.

Revised in: Section IX. Term of Incentives

These policy guidelines and criteria shall apply upon
adoption by the El Paso City Council and may be
reviewed and revised periodically to assure impact and
effective performance and/or adapt to adjusting market
conditions.

Reporting to City
Council

Section I. Purpose:
Economic  Development — will
provide Council with an annual

Section I. Purpose:
Removed: Policy no longer requires an annual report to
Council _on_the approved incentives _and_resulting

report reviewing the
implementation of this policy and
the resulting effects of Council’s
approved incentives under this

policy.

ef Zects.

The current process of periodically providing City
Council with a high-level presentation on
Transformation and Key Performance Indicators (KPIs)
is not documented in the Policy. The KPI presentation
does not provide detailed status reports on the awarded
Incentive Agreements and payments made.
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Recommendation

Economic & International Development should require revisions to the City of El Paso Economic Incentives
Policy are communicated to and approved by City Council.

Management’s Response

Economic & International Development is in the process of updating the Chapter 380 Program Policies.
Finding will be incorporated into proposed revisions for final approval by City Council.

Responsible Party

Karina Brasgalla, Interim Director

Implementation Date

6 months, (January 1, 2025); Ongoing in accordance with applicable regulations
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Finding 2
Financial Analysis

City of El Paso Strategic Plan:
e Goal 6.12 Maintain systems integrity, compliance and business continuity.

City of El Paso Economic Incentives Policy — Guidelines & Criteria 2021, Section IV. General
Criteria, Policy & Procedures:

...The Project MUST: 2. Upon request, provide credible documentation that demonstrates the
business’s financial stability and capacity to complete the project...

A Financial Analysis is not being performed of all 380 Agreement Incentive applicants. Six (6) out
of seven (7) 380 Agreement files reviewed (85.72%) did not contain documentation providing
evidence of financial stability of the business to complete the project as required by the Economic
Incentives Policy.

e One (1) applicant did not provide financial documentation. The Agreement file did not contain
evidence of a financial analysis performed of the business’s financial stability and capacity:

o TJ Max — Marmaxx Operating Corp.

e Two (2) applicants provided a financial statement that demonstrated that both projects would
not have enough income to cover expenses if incentives were not provided. The Agreement
files did not contain evidence of financial stability of the businesses to complete the project:

o Texas Tower — 1 Texas Tower, LLC and Hotel Dulcinea, LLC
o Kress Building — Mills Plaza Properties V, LP and Kress Tunnel, LLC

e Three (3) applications did not contain evidence of providing documentation of the business’s
financial stability and capacity. Per Economic Development staff, a search for financial
documentation was performed online to obtain the data. The Agreement files did not
document the search methodology or the results of the analysis:

o Plaza Hotel — Mills Plaza Properties II, LP
o Schneider Electric USA, Inc.
o West Star Tower, LLC

Recommendation

Economic & International Development should require that a Financial Analysis is conducted and
documented of all 380 Agreement applicants to determine the financial stability and capacity of the
business to complete the project.
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Management’s Response

Economic & International Development will establish a process for requesting, collecting, and
assessing information required to determine the financial stability and capacity of 380 applicants.
Financial Analyses will be documented and included in status reports, unless protected by law or
separate agreement. When a Financial Analysis is conducted by a third-party, that will also be
documented.

Responsible Party

Karina Brasgalla, Interim Director

Implementation Date

6 months, (January 1, 2025); Ongoing
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Finding 3
Tracking and Reporting of Incentive Agreements

City of El Paso Strategic Plan:

e Goal 6.6 Ensure continued financial stability and accountability through sound financial
management, budgeting and reporting.

e Goal 6.8 Support transparent and inclusive government.

e Goal 6.12 Maintain systems integrity, compliance and business continuity.

Economic & International Development (ED) prepares a booklet titled City of El Paso Incentive
Agreement Portfolio which contains information on Incentive Agreements. The Incentive data
reported does not capture the amount of all incentives provided. The booklet is provided to City
Council members upon request.

Economic & International Development is not providing City Council with a true representation of
the dollar amount of all incentives provided to 380 Agreement Recipients and not reporting on actual
job counts for each project. Incentives provided to 380 Agreement Recipients include:

e Fee Waivers (planning and inspection fees, etc.),

e Rebates (Texas sales tax, Hotel Occupancy Tax reimbursements, etc.),

e Tax Increment Reimbursement Zone (TIRZ) payments (reimbursement of property taxes).

A review of the City of El Paso Incentive Agreement Portfolio as of August 23, 2023 identified the

following deficiencies:

e Economic & International Development does not report to City Council the actual number of
jobs created and/or retained by 380 Agreement Incentive Agreements with a job component.
Only the number of jobs to be created and/or retained per each Agreement is reported.

e Economic & International Development reported to City Council a total of $5,344,991.00 in
“Incentives Paid to Date (PDT)” for the five (5) agreements reviewed. The PDT amount
excluded Fee Waivers and a TIRZ reimbursement totaling $1,221,967.29. The total amount of
incentives for the five (5) Agreements should be $6,566,958.29.

Incentives Reported on Incentive Agreement Portfolio Booklet Incentive Amounts not Reported to Council
as of August 23, 2023
Total Incentive ED Incentives TIRZ Paid Permit Fees | Total Incentives
No. Recipient Package Paid to Date Reimbursement Waived not Reported
1 Texas Tower $2,185,796.00 0.00 0.00 $297.50 $297.50
2 TJ Max $8.970,660.00 0.00 0.00 | $412,188.40 $412,188.40
3 Plaza Hotel — Mills $21,969,914.71 $2,926,593.00 $575,686.88 $48,295.85 $623,982.73
Plaza Properties II LP
4 Kress Building — Mills $2,049,000.00 0.00 0.00 $7,936.34 $7,936.34
Plaza Properties V LP
5 West Star Tower $14,034,055.00 $2,418,398.00 0.00 | $177,562.32 $177,562.32
Total Reported: $5,344,991.00 Not Reported: $1,221,967.29
Total of all $6,566,958.29
Incentives:
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Recommendation

Economic & International Development should:

e Track and report actual jobs created and/or retained by 380 Agreement Recipients.

e Track and report to City Council the actual dollar amount of all incentives paid out to each 380
Agreement Recipient, both in monetary form and in waived fees.

e Provide City Council with a status report of awarded Incentive Agreements.

Management’s Response

Economic & International Development will provide status reports of awarded Incentive
Agreements on a regular basis, but not less than once a year. Status reports will include tracking of
both contractual and total reported job metrics. Fee waivers are currently tracked in Accela and will
be included in status reports.

Responsible Party

Karina Brasgalla, Interim Director

Implementation Date

Provide next Status Report by January 2025; Ongoing
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Finding 4
Monitoring Key Dates

City of El Paso Strategic Plan:
o Goal 6.12 Maintain systems integrity, compliance and business continuity.

Each 380 Agreement is unique with different terms and criteria for the reimbursement of agreed

incentives. Each 380 Agreement outlines the following:

e “Key Dates” that require documentation to be submitted to Economic & Internal Development
(ED) for review.

o Timing frequency for incentive payment requests,

o Allotted times for ED to process incentive payment requests.

Economic & International Development Department Incentive Agreement Contract Compliance

Policies and Procedures Updated 7.20.2023,

e Section 1. Compliance Division Employee Policies and Procedures:
Purpose: This document established policy and presents the procedures to ensure that the
Department of Economic Development, through its Chapter 380 incentives agreement process,
keeps accurate records of the incentives it awards, monitors agreements to ensure they are in
compliance with all metrics, and any applicable state and federal laws, rules, and regulations
governing.

Economic & International Development (ED) is not adhering to the Economic & International
Development Department Incentive Agreement Contract Compliance Policies and Procedures in
the following areas:

e Tracking and updating “key dates” for 380 Agreements.

e Documenting deadline extensions for incentive reimbursement requests to recipients.

e Processing incentive payments per the deadlines specified in each 380 Agreement.

A review of seven (7) 380 Agreement files identified that “key dates” were not updated in ED’s 380

Agreement Spreadsheet. The following four (4) exceptions were noted:

e One (1) out of seven (7) Agreements (14.29%) had its contract terms amended. The amended
due dates were not updated in the 380 Agreement Spreadsheet for the following Agreement:

o Texas Tower— The “Certificate of Occupancy” due date was not updated from 5/24/2026
to 12/31/2026 and the “Minimum Expenditures” due date was not updated from
12/31/2025 to 12/31/2026.

e Three (3) out of seven (7) agreements (42.86%) ED did not document when the first incentive
reimbursement request was received and the due dates for annual reimbursement submittals for
the following recipients:

o Plaza Hotel — Reimbursement requests are due “within ninety business days after June 1
of each year.”

o United Parcel Service — Reimbursement requests are due “within thirty business days
after July 31 of each year.”

o West Star Tower — Reimbursement requests are due by May 15" of each year.
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A review of incentive payments issued on five (5) 380 Agreement Incentive Agreements with a job
component identified the following deficiencies:

Two (2) out of five (5) incentive payment requests (40%) were not submitted by the respective
due dates listed in each 380 Agreement. The Agreement files did not document a deadline
extension.
o Payment request from Technimark was dated 3/20/2023, 2 years past the due date of
2/26/2021.
o Payment request from UPS was dated 12/17/2021, 17 months past the due date of
7/31/2020.
Three (3) out of five (5) reimbursement requests (60%) were not processed for payment by ED
staff within the timeframe specified in each 380 Agreement. The Agreement files did not
document the cause of delay.
o Payment to Charter Communications was overdue by two (2) months from the
processing deadline of 3/19/2023. Payment was made to the recipient on 5/19/2023.
o Payment to Hotel Sancho Panza was overdue by three (3) months from the processing
deadline of 4/25/2023. Payment was made to the recipient on 8/1/2023.
o Payment to UPS was overdue by five (5) months from the processing deadline of
9/23/2022. Payment was made to the recipient on 3/1/2023.

Recommendation

Economic & International Development staff should:

Ensure that a monitoring system is utilized to track “key dates” for 380 Agreements and is
updated as required.

Enforce deadlines specified in 380 Agreements for the submission of incentive payment requests
and document any authorized deadline extensions.

Process incentive payments in accordance with the deadline specified in 380 Agreements,
typically 90 to 180 days.
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Management’s Response

e Economic & International Development has implemented Monday.com, a project management
software. Monday.com has been configured to set up automated reminders of key Agreement
dates to both staff and 380 recipients.

e Economic & International Development will update standard operating procedures to ensure all
Agreement notices and extensions are documented.

e The City will process payments in accordance with the timelines stated in the relevant 380
Agreement. Economic & International Development will update standard operating procedures
to ensure documentation of notices of incompleteness, deadline to cure/respond, and extensions.

Responsible Party

Karina Brasgalla, Interim Director

Implementation Date

Immediate; Ongoing
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Finding 5
Recapture Clause

City of El Paso Strategic Plan:

e Goal 6.6 Ensure continued financial stability and accountability through sound financial
management, budgeting and reporting.

e Goal 6.8 Support transparent and inclusive government.

e Goal 6.12 Maintain systems integrity, compliance and business continuity.

City of El Paso Incentives Policy — Guidelines & Criteria February 2010, Section V.,
City of El Paso Incentives Policy — Guidelines & Criteria 2015, Section VII.,
City of El Paso Economic Incentives Policy — Guidelines & Criteria — 2021, Section VIL.:

Agreements may be conditioned on the completion of specific improvements to real property and/or
job numbers and salary levels being met. The Agreements shall contain recapture clauses in the
event that such conditions are not met.

An analysis of 115 Incentive Agreements closed as of January 24, 2024, identified four (4) 380

Agreements that received incentive payments without completing the terms of their Agreement.

e Two (2) Agreements were identified as not having a “recapture clause” and received a total of
$1,346,322.00 in incentive payments from the City of El Paso. The City was unable to seek
reimbursement of incentive payments made to the following recipients:

o University of Texas at El Paso received $1,343,690.00 for the development of a technology
innovation center called Regional Cyber and Energy Security Center (RCES). University
of Texas at El Paso submitted a withdrawal letter dated February 6, 2015. No reason was
given for the withdrawal.

o Erives Enterprises, Inc. received $2,632.00 for the expansion and new construction of a
freight and logistics facility. Erives Enterprises, Inc. filed a Property Owner’s Notice to
Protest with the Central Appraisal District to lower the appraised value of the property
being developed. The appraised value of the property was lowered to $1,782,704.00.
Erives defaulted on the Agreement due to the property’s value falling below the minimum
value amount of $1,900,000.00 as established in the 380 Agreement.

e One (1) Agreement was identified as having a “recapture clause” and received a total of
$1,426,018.00 in incentive payments from the City. The Agreement’s “recapture clause” only
applied if the recipient did not “substantially complete the work on any component in accordance
with the timeline outlined in the Development Agreement.”

o Hunt Metro 31, LLC substantially completed the following components per the agreement:
the construction of roadways, land grading, associated infrastructure and utilities at the
Northgate Transfer Center. The incentive payments paid to the recipient were for the
substantial completion of the components listed.

= “Substantially Complete” means the later of (i) the Architect’s issuance of a
Certificate of Substantial Completion for the applicable improvement or (ii) the City’s
issuance of a Certificate of Occupancy for such improvement.

o Hunt Metro 31, LLC did not complete the following components per the agreement:
building retail spaces, civic use facilities, and residential complexes. Incentive payments
were not paid for components not completed.
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o Hunt Metro 31, LLC provided a Notice of Termination to withdraw from the Agreement.
The reason to withdraw was due to COVID-19 pandemic’s impact on the retail real estate
market and the Project Site being located within a federally designated flood plain.
e One (1) Agreement was identified as having a “recapture clause” and recourse was taken to
collect the incentive payment from the recipient.
o Bemity Global LLC defaulted on the Agreement and repaid the City $1,043.33 for a
Construction Materials Sales Tax Incentive.

Recommendation

The Economic & International Development Department should require that all 380 Agreements
contain a recapture clause in the event of an Agreement defaulting the City of El Paso can recover
the amount of incentives granted.

Management’s Response

Unlike Abatement Agreements executed under Chapter 312 of the Texas Tax Code, Chapter 380
Agreements do not require a recapture clause.

Economic & International Development will update standard operating procedures to ensure that
consideration is given to a recapture clause in the negotiation of all 380 Agreements.

Responsible Party

Karina Brasgalla, Interim Director

Implementation Date

Immediate; Ongoing
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INHERENT LIMITATIONS

Because of the inherent limitations of internal controls, errors or irregularities may occur and not be
detected. Also, projections of any evaluation of the internal control structure to future periods beyond the
Audit Report date are subject to the risk that procedures may become inadequate due to changes in
conditions, management override of internal controls, or that the degree of compliance with the procedures
may deteriorate. This was a limited scope audit which only reviewed the areas stated in the Audit
Objectives during the Audit Scope period. No representations of assurance are made to other areas or
periods not covered by this audit.

CONCLUSION

We have concluded our work on the objectives of the Economic Development — 380 Agreement
Monitoring Audit. The audit evidence used in the analysis is sufficient and appropriate for addressing the
objectives and supporting the findings and conclusion. In accordance with Generally Accepted
Government Auditing Standards, we are required to conclude whether Economic & International
Development met the objectives of this audit. Based on our audit work, we have determined that:
1. Economic & International Development met the audit objectives in the following areas:
e Documenting and receiving approval for the City of El Paso Incentives Policy.
e Establishing and documenting the Incentive Agreements Contract Compliance Policies and
Procedures.
e Establishing new businesses in the City of El Paso.
2. Economic & International Development did not meet the audit objectives in the following areas:
e Making revisions to the City of El Paso Economic Incentives Policy that have a significant effect
on the evaluation of Incentive Agreement applicants and the reporting of incentives to City
Council.
e Conducting a financial analysis of an applicant’s business finances.
Reporting the actual dollar amount of incentives paid out to each recipient, both in monetary
form and in waived fees.
Reporting to City Council on actual job counts for each project.
Tracking and updating “key dates” for 380 Agreements on ED’s 380 Agreement Spreadsheet.
Documenting deadline extensions for incentive reimbursement requests to recipients.
Processing incentive payments per the deadlines specified in each 380 Agreement.
Requiring that all 380 Agreements contain a recapture clause in the event of an Agreement
defaulting allowing the City of El Paso to seek reimbursement of the amount of incentives
granted.

We wish to thank Economic & International Development management and staff for their assistance and
courtesies extended during the completion of this audit.

Signature on File Signature on File
Edmundo S. Calderon, CIA, CGAP, CRMA, MBA Liz De La O, CFE, CIA, CGAP, MPA
Chief Internal Auditor Auditor IV

Signature on File
Miguel Montiel, CIA, CGAP
Audit Manager
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Distribution:

Financial Oversight and Audit Committee

Cary Westin, Interim City Manager

Robert Cortinas, Deputy City Manager & Chief Financial Officer

Karina Brasgalla, Interim Director of Economic & International Development
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Chapter 380 TLGC

Sec. 380.001. ECONOMIC DEVELOPMENT PROGRAMS.

a) The governing body of a municipality may establish and provide for the
administration of one or more programs, including programs for making loans
and grants of public money and providing personnel and services of the
municipality, to promote state or local economic development and to stimulate
business and commercial activity in the municipality...

b) The governing body may:
1. administer a program by the use of municipal personnel;
2. contract with the federal government, the state, a political subdivision of the
state, a nonprofit organization, or any other entity for the administration of a
program; and
3. accept contributions, gifts, or other resources to develop and administer a

EP
™ Erogram.

380 Program Framework

+ 380 Agreements are structured to incentivize or induce behavior

+ Based upon a “but for” construct
» But forthe incentives being offered, applicant would NOT
undertake the project/enterprise

» Overly rigid policies would be incongruous with pace and rate of
economic and business developments

» Chapter 380 meant to be permissive in interpreting provisions, similar
to other development codes
* Goal is to support successful completion of project
+ Performance-Based and not punitive
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RFP from the state, direct
contact or site consultant

380 Agreement

Early stage, provide
incentive application

> 2

Due diligence and
negotiations

Mid-stage, identify site
and shortlist cities

XD

Finalize incentives and
present to Council

Review with company

BR&E +

Compliance Monitoring

on compliance

»

XD

EP

FACT SHEET
JAGUAR TEXAS
PROJECT INFO
Naics 335912 Primary Battery Manufacturing
SPACE 500,000 SF Manufacturing
AT Purchase of existing buiding(s) with renovations and

Adition to existing building(s) already owned
BEGIN RENOVATIONS
BEGIN OPERATIONS

RECRUITMENT
Project Type

ADVANCED MANUFACTURING

Industry

3 .
£l Paso, TX 79901

20NA PRONAF

ConDOMING

ADDRESS

H Paso, Texas, 79901

EMPLOYMENT CAPITAL INVESTMENT
$562.9M COMPANY INFO Company
2 Name Confidential
New Jobs $129.3M Buiidings & Improvements Year Established
$S4336M Furniture, Fixtures, & Equipment St o amstion Busiiese
Structure Ownership.
PAYROLL
© $78,500 $5.3M
Avg Annual Salary Annual Payrol
DESCRIPTION Comparison Data
A US company seeking an existing building with a fast path to infrastructure upgrades to
support the needs identified in the RFL The company is in the fithium-ion betiery Project Name Industry _ Capex ‘J?DS Incentives Offered
manufcturing and raw materals mining space. Project Jaguar |lithium ion baftery $562,900,000 63 10 years at 70%
RECOMMENDATIONS. E-Boost lithium ion battery $400,000,000 305 10 years at 70%
9
_— Grip tre : ] $500,000,000 500 | Gyearsation
70% per year for 10 years. Because of the investment amount, they will also receive up to a Life Crown proprietary vaccine manufacturing and cryogenic $400,000,000 550 years 1-10 at 100%
$100.000 rebate on permit fees storage 11-15 at 90%
It is estimated that a company in this industry with the iital job creation projected, will
generate an additional 71 jobs in our area.
An RO of 4.0% is estimated for this investment.
Comparison Data
Project Name }_ Industry Jobs Incentives Offered
Project Jaguar |ithium ion battery 562,900,000 68 10 yoars at 70%
E-Boost thium ion battery $400,000,000 305 10 years at 70%
Grip tire manufacturer 500,000,000 500 6 years al 0%
Life Crown | proprietary vaccine manufacturing and cryogenic $400,000,000 550 | years 1-10at 100%
storage 11-15 at 90%
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Compliance Process

&
228

9 2| Youwill deliver submittal package(s) to us until your agreement term is complete, your incentive agreement
expires, or you reach the financial limit of your incentive package.
| |
First Submittal (380 Agreements) Ongoing Submittal
You will provide the most documentation in this phase, as we need to  Yoursubmittal will remain the same each year. We will verify yourincentive
verify that you started development. This includes proof of metrics usingi ion such as tax payments, assessed property
investments, fees, permits, and general set up forms. value, and jobs created and/ or retained.

Keep in mind: required steps and documents vary based on terms in your Incentive Agreement!

Compliance Orientation » When and where can | submit my first package?

» Whatshould l include in the package?

To kick things off, Compliance will reach out to schedule > How does this differ each year?

an orientation with you. We will revisit terms and ; i o

requirements in your Incentive Agreement that will Z w:]‘";:::: ;’L'::;:;ﬁg;‘;:;’;’g:;xgkage'
informyourgrantSubmittal packageandanswekAQs: » What activities should | pursue/avoid to remain in Compliance?
Construction Period (380 Agreements)

You will start construction and obtain a Certificate of Occupancy, based on the terms in your incentive agreement.

Submittal Period

I G
i

===1 Immediately

+=== One year or more

==={ AgreementTerm

] I

Process Improvement
Updates 2024-2025

5 findings were identified by internal auditors

17 Standard Operating Procedures (SOPs) and training material
created and implemented since conclusion of audit report

Monday.com tracking system introduced for real-time monitoring of

tasks and deadlines

Updated checklists to specifically address prior audit findings

* Access controls put in place so all relevant team members can view

and update workflows (OTC, OMB, COEP Leadership)

* Annual review schedule and KPIs established to ensure ongoing
compliance and continuous improvement
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Agreement Checklists

ECONOMIC DEVELOPMENT

Finding 1:
Policy Update

Audit Noted 2021 policy revisions removed earlier requirements.
Response
« ALL agreements approved by council and met adopted policy
* Policy changes were communicated and approved by council
+ Item 37 at the January 19, 2021 meeting
* Items 3 & 4 at the May 11, 2021 meeting

* Modifications in language of 2021 Chapter 380 Policy intended to
provide flexibility to respond to market conditions and Council priorities

Process Improvement Newmark Consulting engaged to rewrite
380/381 policy (competitiveness, usability, transparency). Revised 380

EP._ Incentives Policy to be presented for Council adoption by June 2026.
TX e e e e ] ()




10/14/2025

Finding 2:
Financial Analysis

Borderplex
18%

Audit Noted Financial capacity not documented

for all applicants

Direct Contact
Response 45%
* Projects from outside partners pre-vetted for

financial capacity e S

* As of January 1, 2025, Department has 22%
documented: incentive applications that are pre-
vetted for financial capacity by partners,

incentive applications where financial information

was verified using tested databases (SEC, IRS, Other Partners r— UTEP
Secretary of State, Comptroller, BLS). ok &k
*Financial risk minimal as funds are paid after
EP. performance
X 11
This text box is to remind you
- - about the ASL translator
FI nd I ng 2 : service. Do NOT add any info
- - - in this space.
Financial Analysis
. . THE PRESENTATION IS
Process Improvement; Risk Analysis Framework FINALIZED.
» Department to develop risk assessment framework for
agreement types in coordination with Risk Management,
Office of the Comptroller, and City Attorney’s Office. Risk
Assessment and SOP for implementation will be included
in revised 380 Incentive Policy (before June 2026) and:
o Determine when additional info is needed
o Escalate for additional review if necessary
Best Practices Review
» Application will be periodically updated to align with Texas
best practices
EP
12
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Finding 3:
Incentives Reporting

Audit Noted Annual booklet missing data; inconsistent reporting of job counts.

Response
» Data was previously saved across Accela, spreadsheets and individual files
* Incentives Booklet originally captured General Fund payments only (380)
* Companies report only “quality jobs” that meet 380 wage & benefit thresholds
Total employment may be higher; only contractual positions are required to be
reported
Job Counts vary by definition:
o IRS: 30 hours/week
o Workforce / TWC: Employer-defined; typically 32—40 hours/week
o COEP 380 Standard: 35 hours/week

EP
X 13
Finding 3:
Incentives Reporting
Process Improvements
» As of January 1, 2025, the Department transitioned the Incentive Agreement Portfolio
to Monday.com as the centralized database for tracking actual job counts, fee
waivers, TIRZ, and rebate activity. This portfolio, which'includes all corresponding
data, will be shared with City Council at least annually. Booklet is also available upon
request and on the Department website.
» SOPs & checklists updated for accurate reporting and monitoring
+ Actual jobs tracked per 380 definition
+ Incentive Booklet updated and shared annually
+ Full waiver reports requested directly from Planning & Inspections; step added to 380
Checklist and'incorporated into the Booklet for consistent reporting
+ Special District reports integrated for enhanced visibility
EP
X 14
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Finding 3:
Incentives Reporting

Actual Jobs Tracking
(Per 380 Definition)

City of El Paso Incentive
Agreement Portfolio
.é--++li-i.-ll-+liﬁu-”
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Finding 4:
Agreement Monitoring

Audit Noted Gaps in tracking deadlines and extensions

Response
+ Tracked key dates in spreadsheets and individual files

Process Improvement
* As of January 1, 2024, the Department centralized its data on
Monday.com, which includes tracking of key metrics such as project
milestones, deadline extensions, and payment deadlines. This transition
ensures consistent documentation, transparency, and improved
monitoring of program performance.
» Automated notices and submittal tracking implemented
» Covers 380 full lifecycle: negotiation — monitoring — closeout

EP
X 17
-
Monday.com Automation
Building Permit. @ 0 0] stmer @ Orig Gi S "Next- it Submi.. @  Notify Email- Ext. R ®  Submittal Remin...
3 wa
[©] wa
[©] /a
[©] n/a
D na
)
®
(] #.monday...
@
QD
® '
® New notification on Eaton Corporation
Mastgs Sheat > Active Agreerment:
]
= Grant Submittal yearly package is due for
Lé Incentive: Eaton Corporation
o] Agreement Type: 380
D Due Date: October 31512025
EP 2 8
IX 1
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Finding 5:
Recapture

Audit Noted Chapter 380 agreements lacked recapture clauses

Response

* TLGC Chapter 380 does NOT require recapture
o Often confused with Chapter 312.205.(a)(4) — separate program and
agreement language
* Recapture already included in policy
o sybject to negotiation and final approval by CC

o job numbers and salary levels being met. The Agreements shall contain recapture clauses in the event
that such conditions are not met.

» ALL modified recapture clauses were communicated to and approved by
City Council

* Close or withdrawals of Agreements # failure of project

X 19
Finding 5:
Recapture
Process Improvements
«Standard clause now included in templates for consistent application;
approvals communicated to City Council
*Streamlined recapture process coordinated with Office of the
Comptroller; SOP created
*Revised 380 Incentives Policy to be presented for Council adoption by
June 2026, to include updated policy direction on Recapture clauses.
X 20

10
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EP

Summary & Key Takeaways

* Gaps acknowledged & addressed through updated processes
* Financial review, reporting, and tracking processes strengthened

* 17 SOPs, checklists, training material and Monday.com ensure
transparency and accountability

« Commitment to continuous improvement, transparency, and oversight
* Economic Development will continue to follow Council-approved

policies at all times

Deliver exceptional services to
support a high quality of life and
place for our community.

®

This text box is to remind you
about the ASL translator
service. Do NOT add any info
in this space.

REMOVE THIS BOX ONCE
THE PRESENTATION IS
FINALIZED.

fo )

J

Develop a vibrant regional
economy, safe and beautiful
neighborhoods and exceptional
recreational, cultural and
educational opportunities powered
by a high performing government.

ntegrity, Respect, Excellence,
ccountability, People

11



